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To  Sir  John  Thomas  Buller  Duckworth,  Bart.. 
President  of  the  Devon  and  Exeter  Hospital. 


Sir, 

I venture  to  entreat  your  attention  to  the 
following  statement,  in  the  hope  that,  through 
your  influence  and  interposition,  it  may  receive 
the  liberal  and  favourable  consideration  of  the 
Governors  of  the  Institution  over  which  you  pre- 
side. 

On  the  revision  of  the  Statutes  of  the  Devon 
and  Exeter  Hospital,  in  1849,  a new  element 
was  introduced,  viz.  : the  direct  exclusion,  by 
Statute,  of  the  whole  of  that  class  of  persons  which 
comprises  the  “ Practising  Physician,  Surgeon,  and 
Apothecary,” 1 from  a seat  at  “ the  Committee,”  to 
which  is  delegated  “ the  management  of  the  affairs 
of  the  Hospital,”2 

When  this  enactment  was  made,  though  fully 
appreciating  both  its  injustice  and  general  im- 
policy, yet,  as  I considered  there  was  some  per- 
sonal wrong  done  by  it  towards  myself,  I forbore 
to  offer  any  remonstrance  on  the  subject  ; nor 
should  I now,  probably,  have  advanced  this, 
had  not  the  existence  of  such  a law  amongst 
the  Statutes  of  the  Devon  and  Exeter  Hos- 
pital been  recently  adduced,  at  a Court  of  Go- 

1 Statute  xii.,  p.  5.  2 Statute  viii.,  p.  4. 
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vernors  of  another  and  neighbouring  institution,3 
as  an  argument  and  inducement  for  excluding, 
also  by  Statute,  those  gentlemen  (contributing  to 
its  funds,)  who  may  be  members  of  the  medical 
profession,  from  a seat  at  its  Weekly  Committee. 

Here  are  notable  circumstances  ; the  Governors 
of  an  Hospital,  which  is  a chief  sphere  of  the  use- 
fulness and  more  generous  impulses  of  the  medical 
profession,  single  out,  solely  and  specially,  the 
members  of  that  profession  for  an  injurious  ex- 
clusion, and  the  fact  of  their  having  done  so  is 
adduced  as  an  argument  for  pursuing  a similar 
course  elsewhere. 

The  case  to  which  I desire  to  call  your  attention 
is  this  : Previously  to  the  revision  of  the  Laws 
of  the  Hospital  in  1849,  the  seventh  statute4 
declared  who  should  be  members  of  the  Com- 
mittee, viz.  : the  donors  and  subscribers  to  the 
funds  of  the  Hospital  of  certain  specified  amounts 
and  upwards,  together  with  eighteen  governors, 
to  be  selected  from  those  whose  contributons  did 
not  amount  to  the  sum  so  specified.  The  six- 
teenth Statute  enacted,  “ That  no  acting  Physi- 
cian, Surgeon,  or  Apothecary,  who  practises 
surgery,  in  the  Hospital  or  out  of  it,  be  capable 
of  being  elected  into  the  Committee,  or  of 
acting  as  a member  of  it,  in  any  matters  which 
relate  to  the  admission  or  discharge  of  patients.” 

At  the  recent  revision  of  the  Laws,  while  the 
constitution  of  the  Weekly  Committee  was  con- 

3 The  St.  Thomas’  Hospital,  near  Exeter,  for  Lunatics. 

* Statutes  and  Constitutions,  1845.  Statute  vii.,  p.  4. 
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tinued  the  same  as  before,  a very  material  altera- 
tion was  made  in  the  Statute5  affecting  gentlemen 
in  practice  as  medical  practitioners,  to  this  effect, 
“ That  no  practising  Physician,  Surgeon,  or  Apo- 
thecary, shall  be  a member  of  the  Committee, 
unless  he  be  an  Honorary  Governor.” 

The  practical  bearing  of  the  above  Laws 
upon  the  question,  to  which  your  attention  is  now 
invited,  is  this  : by  the  sixteenth  statute  of  the 
Hospital,  as  it  stood  previously  to  the  revision 
of  the  laws  in  1849,  (which  in  this  respect  was 
only  a transcript  of  the  statute  as  it  stood 
through  former  years,  from  the  foundation  of  the 
Hospital,)  any  practising  physician,  or  member  of 
the  medical  profession,  practising  surgery,  though 
not  eligible  to  be  “ elected”  a member  of  the 
Committee,  and  though  not  capable  of  taking 
part  in  that  portion  of  the  business  relating  to 
the  admission  and  discharge  of  patients,  might,  if 
an  adequate  contributor  to  the  funds  of  the 
Hospital,  take  his  place  at  the  Committee  in 
common  with  all  other  governors  who  may  have 
acquired  that  right  by  virtue  of  their  contributions. 

But  the  revised  Statute  of  1849  entirely  de- 
prives him  of  this  right,  however  largely  he  may 
have  contributed  to  the  funds  of  the  Hospital, 
either  by  donation  or  subscription,  or  both,  if  he  still 
be  a practising  physician,  surgeon,  or  apothecary. 

It  will  be  observed  that  the  Statute,  by  which 
practising  medical  men  are  excluded  from  the 
Committee,  carries  with  it  an  exception,  “ unless 
5 Statutes  and  Rules,  1849.  Statute  xii.,  p.  5. 
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he  be  an  honorary  governor.”  The  effect  of  this 
exception  is  to  admit  to  a seat  at  the  Committee 
those  gentlemen  who,  after  having  been  attached 
to  the  Hospital  as  physicians  or  surgeons  for  twenty 
years  and  upwards,  and  having  resigned  their  of- 
fices, have  been  elected  respectively  consulting  phy- 
sicians and  surgeons.6  These  consulting  physicians 
and  surgeons  may  then  be  appointed  “ honorary 
governors,”  when  they  “ have  the  footing  of  a 
five-guinea  subscriber.”  This  was  a gracious,  and, 
as  I believe,  very  useful  enactment  on  the  part  of 
the  Governors.  But  the  doing  that  which  is 
gracious  to  one  set  of  persons  does  not  obliterate 
an  injury  pressing  upon  another  set.  The  cases 
are,  in  fact,  entirely  different ; in  the  one  there 
is  a boon  conferred,  in  the  other  there  is  a right 
denied. 

Whilst  alluding  to  the  appointment  of  these, 
as  it  were,  ex  officio  medical  members  of  the  Com- 
mittee, I should  wish  distinctly  to  state  that  I 
am  not  in  any  way  introducing  or  arguing  the 
question  of  the  medical  officers  having  an  ex  officio 
seat  in  the  Committee  ; that  is  entirely  another 
question.  The  question  now  submitted  for  your 
consideration  is  simply  and  solely  this ; Why 
are  gentlemen  practising  the  medical  profession, 
though  contributing,  equally  with  their  neighbours, 
to  the  funds  of  the  Hospital,  excluded  from  the 
rights  and  privileges  of  subscribers  \ 

The  published  list  of  contributors  makes  no 
classification  of  the  professions,  trades,  or  occupa- 
6 Statutes  and  Rules,  1849.  Statute  xxvii.,  p.  7. 
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tions  of  the  donors  and  subscribers  ; nor  does 
the  Treasurer,  when  he  receives  a contribution, 
proceed  to  examine  the  donor  on  this  point.  The 
Statutes  alone  do  this,  and  that  solely  for  the 
purpose  of  excluding  from  the  Committee  prac- 
tising medical  men.7 

Thus,  by  Statute,  to  denounce  a whole  class 
of  persons  as  unfit  to  take  part  in  the  direc- 
tion of  the  affairs  of  an  institution,  although 
they  may  be  equally  qualified  with  others  by 
the  amount  of  their  contributions  to  do  so,  is 
not  only  an  injustice  but  an  indignity,  and  as 
such  is  a proceeding  of  a harsh  kind  on  the  part 
of  one  set  of  governors  towards  another.  It  is 
not  too  much  to  say,  that  before  so  signal  a 
stigma  be  fixed  upon  a liberal  profession,  some 
sufficient  grounds  should,  in  one  way  or  other, 
be  adduced,  and  the  reasons,  or,  it  may  be,  the  ex- 
cuse, for  its  adoption,  duly  set  forth. 

The  rights  acquired  by  subscriptions  or  donations 
are  primarily  equal,  and  any  disqualifications,  whe- 
ther they  be  general,  moral,  or  professional,  should 
be  openly  and  candidly  stated ; so  that  they  may 

7 In  reference  to  this  matter,  a friend  has  written  to  me  the 
following  pertinent  remark : “ I have  always  entertained  a 
very  strong  opinion  upon  the  subject  ; that  so  long  as  the 
institution  consents  to  receive  subscriptions  and  donations 
from  the  medical  profession,  whether  medical  officers  or  other- 
wise, they  are  entitled  to  all  the  privileges  of  other  governors. 
Hospitals  are  supported  by  all  professions  and  callings,  prompted 
by  feelings  of  benevolence  and  charity  common  to  all.  To 
disqualify  or  to  limit  the  privileges  of  any  individual,  on  ac- 
count of  his  vocation,  is  simply  unjust.” 
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be  understood  and  appreciated,  as  well  by  the 
disqualified  as  by  those  who  disqualify. 

In  the  particular  instance  which  it  is  now 
my  business  to  set  forth,  this  should  have  been 
more  especially  the  case,  as  there  was  the  ex- 
perience of  the  hundred  years  that  had  elapsed 
since  the  establishment  of  the  Hospital  to  which 
to  refer.  I believe,  however,  I shall  be  correct  in 
saying  that  this  experience  offers  no  one  single 
example  whereon  to  ground  such  a proceeding. 

On  the  part  of  the  Governors,  it  may  be  stated, 
that  this  Statute  was  passed,  at  a General  Court, 
amidst  numerous  other  alterations  and  amendments 
then  submitted  to  them,  and  without  their  atten- 
tion being  drawn  to  its  special  effect. 

This,  I believe,  to  have  been  generally,  and, 
so  far  as  my  own  enquiries  go,  entirely  the  case. 
The  Governors  to  whom  I have  pointed  out  this 
change  in  the  Statute  have,  with  one  exception, 
invariably  expressed  surprise,  as  well  as  regret, 
at  its  having  been  made. 

Indeed,  so  little  was  the  particular  bearing  of 
this  alteration  appreciated,  that,  for  nearly  two 
years  after  it  had  become  law,  the  Secretary 
himself  was  not  aware  of  the  alteration.  On  his 
attention  being  directed  to  it,  he  assumed  that  I, 
who  had  been,  previously  to  the  alteration,  a 
member  of  the  Committee,  was,  as  a practising 
physician,  subject  to  its  application  ; and,  on  tills 
assumption,  he  discontinued  to  transmit  to  me,  as 
had  been  his  wont,  the  notices  of  the  special 
meetings  of  the  Committee. 
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Whence,  then,  did  the  change  arise  1 The  sta- 
tutes were  reconsidered,  revised,  and  set  before 
the  General  Court  by  a Special  Committee.  It 
may  therefore  be  assumed,  that  this  Committee 
entertained  some  sufficient  reasons  for  the  alte- 
ration ; and  that,  as  these,  judging  from  the 
Statute  as  they  found  it,  had  not  prospectively 
presented  themselves,  they  were  grounded  on 
recent  and  positive  experience.  Yet  such  can 
scarcely  be  the  case,  for  we  find  that  this  same 
Special  Committee,  which  recommended  this  alter- 
ation, carrying  the  exclusion  of  the  profession 
generally  from  a seat  at  the  Committee,  did  at 
the  very  same  time  kindly  and  liberally  propose, 
as  before  stated,  that  those  medical  men  who 
may  be  made  honorary  governors  should  be  ax 
officio  members  of  the  Board.  Here,  as  regards 
the  medical  profession,  there  was  advised  a gene- 
ral exclusion  from,  with  a special  admission  to, 
the  Committee  of  Management. 

It  is  with  this  general  exclusion  that  I have 
now  to  deal,  and  with  that  only.  In  soliciting 
attention  to  this  question,  my  object  is  neither 
to  argue,  nor  in  any  way  to  set  forth  that  gentle- 
men practising  the  medical  art  are  very  proper 
persons  to  enjoy,  as  well  as  their  neighbours,  an 
eligibility  to  sit  as  members  of  a Committee  of 
Management  in  the  affairs  of  an  Hospital.  It  is 
for  those  who  have  enacted  a Statute  whereby 
the  contrary  is  asserted  to  state  the  grounds  for 
their  exclusion.  The  proposition  and  the  onus 
\>rob<mdi  clearly  he  with  them.  Nevertheless, 
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the  question  may  be  asked,  whether  there  might 
not  be  times  when,  in  the  management  of  the 
affairs  of  an  Hospital,  the  counsel  and  advice 
of  medical  members  of  the  Committee  should 
have  a special  usefulness ; and,  if  there  be  not 
something  remarkable  in  the  fact  of  an  Hos- 
pital, an  institution  devoted  to  medical  matters, 
excluding  from  the  direction  of  its  affairs  those 
whose  profession  it  is  to  attend  to  such  mat- 
ters, and  who,  as  such,  must  be  competent  to 
deal  with  them.  Test  this  by  analogy,  and 
see  what  comment  is  offered  by  the  practice  of  in- 
stitutions connected  with  other  professions.  Those 
connected  with  the  Church  or  legal  affairs  cer- 
tainly do  not  enunciate  the  principle  of  excluding 
from  their  management  the  members  of  their 
several  professions.  It  would,  in  fact,  strike  one 
as  sufficiently  absurd  if  a prominent  statute  of  a 
legal  institution  were  to  be,  that  practising  law- 
yers should  be  excluded  from  all  regulation  of 
its  affairs,  or  if  that  of  a Church  institution 
should  declare  officiating  Clergymen  to  be  incom- 
petent to  sit  upon  its  Committees ; and  yet  this 
course  has  been  pursued  in  the  case  of  a medical 
institution,  as  against  medical  men. 

Though  it  is  not  the  object  of  this  letter  to 
urge  the  question  of  the  advantage  accruing  to 
the  general  affairs  of  an  Hospital  by  medical  men 
being  associated  with  others  in  their  direction  ; 
yet,  before  concluding,  I venture  to  mention  that 
the  Committee  of  the  Devon  and  Exeter  Hospital 
has  derived  very  great  benefit  from  the  occasional 
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presence  of  the  medical  men,  who,  not  being  in 
practice,  or  being  honorary  governors,  have  been 
allowed  to  assist  in  its  counsels.  The  practice 
of  the  other  hospitals  throughout  the  country, 
also  testifies  to  the  utility  of  having  medical  men 
members  of  their  Boards  of  Management  ; for  not 
only  do  they,  for  the  most  part,  place  medical 
men  on  their  Committees,  but  in  two  other  in- 
stances only,  besides  that  of  the  Devon  and  Exeter 
Hospital,  do  they  direct  the  exclusion  which  it 
is  the  purpose  of  this  letter  to  expose.8 

To  look  for  a moment  to  the  question  as  a 
matter  of  policy  on  behalf  of  the  institution  itself. 
By  thus  enacting  a law  whereby  medical  men  are 
deprived  of  the  privileges  common  to  their  neigh- 
bours, do  not  the  Governors  deny  themselves  the 
opportunity  of  occasionally  associating  with  their 
Committee  those  who  may  be  useful  to  it  \ And 
do  they  not,  moreover,  hazard  the  risk  of  de- 
taching, from  feeling  an  interest  in  their  Institu- 
tion, a whole  class  of  persons  whose  professional 
tendencies  lead  them  to  entertain  it  ? 

That  this  latter  consequence  may  result  there 
can  be  no  doubt ; for  it  so  happens  that  an  instance 
in  illustration  not  very  long  since  presented  itself. 
A medical  man  intimated  to  the  Secretary  his 
intention  of  leaving  with  him  a donation  of  a 
liberal  amount,  but  on  his  being  told  that  he 
was,  as  a medical  man,  by  a recent  alteration  of 
the  statute,  excluded  from  the  privileges  enjoyed 
by  other  donors,  contributing  the  same  amount, 
8 Vide  Appendix  No.  1. 
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the  donation  was  withheld  ; and  I have  been  in- 
formed of  another  instance  where  this  principle 
of  exclusion  has  deprived  the  institution  of  a 
similar  benefit. 

The  Hospital  is  now  rich,  and  the  Governors 
may  probably  deem  it  independent  of  the  few 
casual  donations  and  subscriptions  which  may 
accrue  from  “ practising  ” medical  men ; but  a 
time  may  come  when,  as  has  been  the  case,  its 
income  shall  prove  unequal  to  its  requirements  ; 
and  then,  doubtless,  contributions,  such  even  as 
they  might  give,  would  have  their  value. 

I venture  here  to  say  a few  words  on  my 
own  position.  In  1840,  the  funds  of  the  Hospital 
had  fallen  into  extreme  difficulties.  My  contribu- 
tion towards  their  relief  was,  with  that  of  my 
neighbours,  willingly  offered.  Some  nine  years  af- 
terwards this  statute  excluding  medical  men  from 
the  Committee  was  passed.  I then  assumed,  as  I 
conclude  the  Secretary  still  assumes,  this  enactment 
to  be  retrospective  in  its  operation,  and  that  I was 
personally  affected  thereby.  Supposing  this  to 
be  the  case,  allow  me  to  express  my  conviction 
that  it  happened  accidentally,  and  with  no  inten- 
tion of  doing  me  the  injustice  of  depriving  me 
of  the  rights  that  I had  acquired.  I am,  however, 
now  instructed9  that  it  is  not  competent  to  the 
Governors  to  abridge  these  rights ; they  were,  in 
fact,  a life  interest  attached  to  a donation.  Be 
this  as  it  may,  my  wish  is  to  merge  the  personal  in 
the  general  question,  and  ask  from  the  Governors 
9 Vide  Appendix  No.  2. 


a liberal  and  patient  consideration  of  the  matter, 
in  the  hope  that  they  will  erase  from  amongst 
their  Statutes  a law,  which  every  medical  man 
must  feel  to  be  an  injustice  and  a stigma  on 
those  practising  the  medical  art,  and  which 
has  this  further  disadvantage,  that,  looking  at 
the  antiquity  and  importance  of  the  Devon  and 
Exeter  Hospital,  it  invites  its  repetition  else- 
where. 

I have  the  honour  to  be. 

Sir, 

Your  obedient  Servant, 

T.  SHAPTEB. 


Exeter,  13 th  April,  1857. 


APPENDIX  No.  I. 

Replies  to  Queries,  by  which  are  shewn  the  rule  and  practice  of  the  Principal  Metropolitan  and  Provincial  Hospitals, 
in  reference  to  admitting  Practising  Medical  Men  to  serve  upon  the  Committee  of  Management. 
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APPENDIX  No.  II. 


Opinion  of  Counsel  on  the  Operation  of  the  Statutes  of  1849. 


By  virtue  of  the  seventh  and  sixteenth  of  the  Rules  of  the 
Devon  and  Exeter  Hospital,  published  and  in  force  prior  to 
1849,  Dr.  Shapter  (who  had  become  a benefactor  on  the 
faith  of  them,)  was  a member  of  the  General  Committee, 
and  entitled  to  act  as  such  in  all  matters  not  relating  to  the 
admission  or  discharge  of  patients. 

The  Rules  revised  and  corrected  in  1849  have  in  no  way 
altered  the  position  or  rights  of  Dr.  Shapter. 

The  twelfth  of  those  revised  and  corrected  Rules,  excluding 
practising  physicians  from  the  Committee,  has  no  effect  to 
divest  the  previously  acquired  and  vested  rights  of  those  al- 
ready on  the  Committee. 

It  was  not  the  intention  of  these  New  Rules  to  interfere 
with  vested  and  acquired  rights.  They  do  not  profess  to 
annul  the  Old  Rules  and  what  has  been  done  under  them  ; 
but  simply  lay  down  the  Rules  for  the  future. 

If  so  plain  a matter  required  confirmation,  I might  refer 
to  the  twenty-seventh  rule,  which,  in  dealing  with  a new 
subject  matter,  is  declared  to  he  retrospective , thus  plainly 
indicating  that  no  other  rule  was  to  have  any  retrospective 
or  ex  post  facto  operation. 

If  it  were  the  intention  of  the  framers  of  the  New  Rules 
to  interfere  with  vested  and  acquired  rights,  they  have  not 
declared  it. 

Even  when  the  Imperial  Parliament  by  statute  repeals  an 
existing  statute,  rights,  vested  and  acquired  under  the  repealed 
statute,  remain  unaffected;  (8  Bing.  315;  14  Q.  B.  839; 
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1 H.  Black,  65  ; 1 Myl.  & Cr.  555  ; 6 Ad.  & El.  950.) 
But  here  there  is  not  even  the  form  of  annulling  the  Old 
Rules.  They  are  merely  in  effect  superseded  by  the  New 
Rules  in  future  matters,  and  are  left  in  force  as  to  all 
bygone  and  concluded  matters  and  vested  rights;  (3  De  Gex, 
Mac.  & G. ; 20  Beav.  269.) 

And  if  it  had  been  the  intention  of  the  framers  of  the 
New  Rules  to  intexffere  with  vested  x-ights,  aixd  such  inten- 
tion had  been  formally  declared,  it  would  not  have  been 
competent  to  the  Governors  to  have  effected  that  intention. 

It  is  obvious  that  no  body  of  pex’soxxs  could  be  permitted 
to  acquire  subscriptions  of  money,  by  the  promise  of  l'ights 
and  privileges  to  the  subscribers,  and  then,  by  a rule  of 
their  own  making,  to  exclude  the  subscriber  from  the  exer- 
cise of  his  purchased  rights  and  pi’ivileges. 

It  seems  that  for  a considei'able  time  the  Governors,  or 
the  Committee  and  the  Secretaxy,  put  a cori’ect  construction 
on  the  Rules;  and  after  the  revision  of  the  Rules  in  1849 
continued  to  summon  Dr.  Shapter  to  the  Committees,  but 
that  they  have  discontinued  that  course. 

I recommend  Dr.  Shapter  to  call  ixpon  the  Govenxors  and 
Committee,  to  have  him  regularly  summoned  to  the  meetings 
of  the  Committee,  and  on  the  Secretaxy  to  summon  him  ; 
to  warn  them  that  the  proceedings  of  the  Committee,  with- 
out his  being  summoned,  are  irregular  ; and,  if  his  rights  be 
not  respected,  to  enforce  thexn. 

(Signed,)  J.  SHAPTER. 


Lincoln's  Inn , '.)th  March,  1857. 


